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DECISION

FIE:p.170675

MATTER OF: gourca of funds to pay judgment in faver of

' Jack M. Whaley and Victor C, Wolff
DIGEST: Judgment, entered on February 4, 1976,
stating in part that plaintiff Federal
enployees "shall receiva for the period
subsequent to September 14, 1974 sums
representing increased aalery increments
originally denied under challenged agency
action is treated, for purposes of satise
fying judgment, as woney judgment for back
pay up to date of judgment plus a mandats
that agency place cmpleyees in higher
salaxy rate as of date of judzment, Theree
fora, sums due plaintiffs up to date of
judgment are payzble, upon settlement by
GAO, from permaenant indefinite appro-
pristion under 31 U.5.C. § 724a, but sums
due after judgment date are payable from
agency appropriations for salavies and
expenses,

This responds to & request for our decisiom, pursusnt to
31 U,S.C. § 82d (1970), by an authorized certifying cofficer of the
National Acvoneutics and Space Administration (1ASA). The certifying
offlcer's questions concern the proper sppropriations to be applied
in satisfaction of a portion of the judgment of the Ualited States
District Court, Northern District of California, ecntered om February 4,
1976, in the case of Iobert Krazer, et al., v. United States, Civil
Hoe Cr74e0446=1TTS,

\

The plaintiffs in the suit resultiny in the cited judgment ere
present and former MASA enployess who worked regularly altemating
day, nisht, and swing shifts at NASA's Anmes Bescarch Centar.
Effective: Novaiber 20, 1969, the plaintiffs' jobs vere converted from
wage bosrd to General Schedule positions. On this date, the plaintiffs
worked the day shift, Hence, in asccordence with Civil Servica Come
mission regulations as construed in our decision at 51 Comp. Cen. 64l
(1972), the rates of basic pay used to calculate their Gemeral -
Schedule salary rates did pot include the "night differential."
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The Pebruary &4, 1376 judgment, which was entered by atipulatiocn
of the partiecs, ordeved that the plaintiffs recover sums specified
therein, togethsr with fringe benafitss .

"2 % % representing vages said plaintiffs wers
eantitled to receive im zddition to thosa actue

' ally vreceived for and during the period of
services deseribed below, because of dafendant's
failuve to extend to plaintiffs the night
differential to shich they were entitled & & B,

In the case of plaintiffs Jack M. Vhaley end Victor C. Volff, sho
gre apparvently s5till HASA eazpleyess, the periocd of sexrvice stated
in the judgment for payment of the specified sums was November 30,
1569, to Saptenber 14, 1974, lowver, the judgment further ordered
that plalntiffs VWhalay end Wolffs

“# & # shall rveceivae for ths period subsequent to
September 14, 13974, sums equivalont to tha diffope
ence betvoan salaries actually psald to them end ‘
selaries to vwhich they would otherwize have besn
caticled had tha szlaries fixed for cach such
plaintiff undey the Cenerxal Schedule Pay Systea
included the established night diffsrential im
addition to the basic Wege Crada bhourly zate in
arriving at the vate of campensation for pay

change purposes.”

Yo izsue iz raised ceaéemins satisfection of the judgment insofar

. a3 it specifies sums snd fringe bensfits due to e¢ach plaintiff for

the periods ending on dates stated in the judgment, including sums
dug to Vhaley end Volff up to Septexber 14, 1974, 1This portion of
the judsment is being paid, upon settlenaul oy cur Office, pursyant
to 28 U,5.Ce § 2614 (1370) zpd 31 U.S.Ce § 724a (1970), infra,

Tha certifying officer's questions involve satizfaction of that
porticn of the judgmemt concerning eantitlements dug to Whaley and
Volff after Scprember 14, 1974, The certifying officer's sulmission
includes a voucher for sums dus Whaley and Wolff for the period
September 15, 1574, through April 24, 1976, and poses the following
questionss

"1, Can the attached voucher, if othervise PTODEY,
be paid from appropriations evailable to the
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Hational Asronmutics and Space Adminige
tration in satisfaction of the enclosed

Judgnment?

"2« If otherwise proper, should ths salaries of
Whaley snd Wolff be increased for periods
subsequent to April 24, 1976, {n satisfaction
of the judgment and paid for from Hational
Acronautics and Space Administraticn apprae

- priationsi”

The instanf judgment is sudbject to 28 U,S.Ce § 2414, mupre,
which provides in part that payment of final judgments rendered by
) Federal district courts agsinst the United States shall de made on
: _ settlcepent by the Ceneral Accounting Offices The basic source for
o peyment of such judgments is the permanent indefinite appropriation
o nade by 31 U.5.Ce § 724a, supra, which provides in parts.

Lo *There are appropriated, out of sny money

in the Treasury not othoruise sppropriated snd

ocut of the postal revenuas,respectively,such

sumns as may on snd after July 27, 1350 be

nacessary for the payment, rnot otheryise proe

vided for, as certified Ly the Ccopirollex

Ceneral, of final judgments, awards, smd come

preaisae settlements (ot in excess of $100,000,

or its ecquiveleat in foreign currencies at che

tine of poymsnt, in gay ome case) which are .
psyable in accordance with tha tems of gsece ' -
tions 2414, 23517, 2672, ar 2677 of Titla 28 & ¥ % % '
(Emphasis edded.) :

In deteming vhether suas necessary for the payment of & judgment
are provided for other than under 31 U.S.C. § 724a, the welleestablished
‘Tule 15 that “#* % & appropriations or fumds provided for Tegular
goverumautal operetions or asctivities, out of which a causs of actiom
arises, ara not availabdble te pay judgments of courts in tha sbsence
of specific guthority therefor." 40 Comp., Cem, 95, 97 (1960), asud
decisions cited. Hence, unless MASA has specific authority to use
fts oppropriations for the payment of judgments in csses such a3 the
instant cne, the judgmant cannot be paid from a NASA appropriatiom,
but must be paid from the eppropristion provided in 31 U.5.C. § 724a,
To our knowledge, NASA has pe such suthority. Thus, to tha extent that
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the sums stated in the voucher presented by the certifying officar
must be regarded as psymants on the judgment, the proper source of
payent is the appropriation made by 31 U.S.C. § 724a rsther than
HASA appropriations. ‘

As noted previcusly, the judgment states, for purposes relevant
here, '‘that plaintiifs Vhaley and Volff shall receive, for ths
period subsequeat to Septembsr l4, 1974" additional sums they would
have received had the nipht differential been included in estabe
lishing their Genaral Schedule pay rates. It could Do argued,
under the literal terms of ths Sudgment, that the pdditional sums
' payable from September 15, 1974, into the indefinite future cone-
stitute poyments on the judsment and are, tharefore, payable
pursuont to 31 U,S.C. § 724a. However, this comstruction would
require that a portion of the caployees® eatitlements for each psy
poriod could be paid only sfter presentatica to our Office and
{issuance of settlements ageinst the judrment gppropristion. Such
a rosult would be wholly iwpracticsl frem the viewpoint of ell cone
carned,

In lieu of the forepoing construction, we would interpret tha
judcment as an odjudication, effective Februsry 4, 1976, that the
night ¢iffercatial should have baem included in astablishing plaine
tiffs' Cenersl Schedule salaxy vales on November 39, 196%, with
the remady, a3 it partains to Ghaley ond Wolff, consisting of tw
elements, The first element is a momoy judgment for back pay and
frip;e benefits which had alresdy recrued as of the dete of judgnments
The sccond clement 1s, ia effect, o mimdate to HASA to pay Whaley
end wolff from that time on at the higher salery vate., Under this
construction, MNASA should have pald the erployces at tha higher salary
rates effectiva can the date of the judgment, February &, 1976, znd,
in any event, should de so now. Tharafore, the additional poyments
sccruing after the date of judzment should ba treated as part of the
employees® resular salaries, as corrected, end awe paysble fren
NASA's galaries snd expenses appropriaticns. Cf., 34 Comp. Gene 221,
226 {1954}, . -

Fozr tha reasons stated above, the voucher preseuted cannot be
certified for payment, Instead, WASA chould pay Whaley and Wolff
ot the salary levels ¢g which they arc catitled under the judgmomt,
effective February 4, 1976, The salaries, as so increased, pay
then be paid from MASA eppropriations for the amounts due subsequent
to February 4, 1976, without submission to our Office.

NASA should slso immediately furnish to our Clains Division
the infommation nocessary for us to compute certificates of scettlement,
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psyable undar 31 U.S.C. § 724a, for salary end fringe benefits due

to Lhaley and Wolff for the périod Septembor 15, 1374, to Febmxy &y
1976, '

[R.F.RELLER

Acizd Comptroller Cemaral
of the United States





